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(2) After giving notice, the ALJ will, 

except as provided in paragraph (d) of 

this section, proceed to hearing on new 

issues in the same manner as on an 

issue raised in the request for hearing. 

(d) Remand to CMS or the OIG. At the 

request of either party, or on his or her 

own motion, in lieu of a hearing under 

paragraph (c) of this section, the ALJ 

may remand the case to CMS or the 

OIG for consideration of the new issue 

and, if appropriate, a determination. If 

necessary, the ALJ may direct CMS or 

the OIG to return the case to the ALJ 

for further proceedings. 

(e) Provider and supplier enrollment ap-
peals: Good cause requirement—(1) Exam-
ination of any new documentary evi-
dence. After a hearing is requested but 

before it is held, the ALJ will examine 

any new documentary evidence sub-

mitted to the ALJ by a provider or sup-

plier to determine whether the pro-

vider or supplier has good cause for 

submitting the evidence for the first 

time at the ALJ level. 

(2) Determining if good cause exists—(i)

If good cause exists. If the ALJ finds 

that there is good cause for submitting 

new documentary evidence for the first 

time at the ALJ level, the ALJ must 

include evidence and may consider it in 

reaching a decision. 

(ii) If good cause does not exist. If the 

ALJ determines that there was not 

good cause for submitting the evidence 

for the first time at the ALJ level, the 

ALJ must exclude the evidence from 

the proceeding and may not consider it 

in reaching a decision. 

(2) Notification to all parties. As soon 

as possible, but no later than the start 

of the hearing, the ALJ must notify all 

parties of any evidence that is excluded 

from the hearing. 

[52 FR 22446, June 12, 1987, as amended at 53 

FR 31335, Aug. 18, 1988; 73 FR 36463, June 27, 

2008]

§ 498.58 Subpoenas. 
(a) Basis for issuance. The ALJ, upon 

his or her own motion or at the request 

of a party, may issue subpoenas if they 

are reasonably necessary for the full 

presentation of a case. 

(b) Timing of request by a party. The

party must file a written request for a 

subpoena with the ALJ at least 5 days 

before the date set for the hearing. 

(c) Content of request. The request 

must:

(1) Identify the witnesses or docu-

ments to be produced; 

(2) Describe their addresses or loca-

tion with sufficient particularity to 

permit them to be found; and 

(3) Specify the pertinent facts the 

party expects to establish by the wit-

nesses or documents, and indicate why 

those facts could not be established 

without use of a subpoena. 

(d) Method of issuance. Subpoenas are 

issued in the name of the Secretary, 

who pays the cost of issuance and the 

fees and mileage of any subpoenaed 

witnesses.

§ 498.60 Conduct of hearing. 

(a) Participants in the hearing. The

hearing is open to the parties and their 

representatives and technical advisors, 

and to any other persons whose pres-

ence the ALJ considers necessary or 

proper.

(b) Hearing procedures. (1) The ALJ 

inquires fully into all of the matters at 

issue, and receives in evidence the tes-

timony of witnesses and any docu-

ments that are relevant and material. 

(2) If the ALJ believes that there is 

relevant and material evidence avail-

able which has not been presented at 

the hearing, he may, at any time be-

fore mailing of notice of the decision, 

reopen the hearing to receive that evi-

dence.

(3) The ALJ decides the order in 

which the evidence and the arguments 

of the parties are presented and the 

conduct of the hearing. 

(c) Scope of review: Civil money pen-
alty. In civil money penalty cases— 

(1) The scope of review is as specified 

in § 488.438(e) of this chapter; and 

(2) CMS’s determination as to the 

level of noncompliance of an SNF or 

NF must be upheld unless it is clearly 

erroneous.

[52 FR 22446, June 12, 1987, as amended at 61 

FR 32350, June 24, 1996] 

§ 498.61 Evidence. 

Evidence may be received at the 

hearing even though inadmissible 

under the rules of evidence applicable 
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to court procedure. The ALJ rules on 

the admissibility of evidence. 

[59 FR 56252, Nov. 10, 1994, as amended at 61 

FR 32350, June 24, 1996] 

§ 498.62 Witnesses. 
Witnesses at the hearing testify 

under oath or affirmation. The rep-

resentative of each party is permitted 

to examine his or her own witnesses 

subject to interrogation by the rep-

resentative of the other party. The 

ALJ may ask any questions that he or 

she deems necessary. The ALJ rules 

upon any objection made by either 

party as to the propriety of any ques-

tion.

§ 498.63 Oral and written summation. 
The parties to a hearing are allowed 

a reasonable time to present oral sum-

mation and to file briefs or other writ-

ten statements of proposed findings of 

fact and conclusions of law. Copies of 

any briefs or other written statements 

must be sent in accordance with 

§ 498.17. 

§ 498.64 Record of hearing. 
A complete record of the proceedings 

at the hearing is made and transcribed 

in all cases. 

§ 498.66 Waiver of right to appear and 
present evidence. 

(a) Waiver procedures. (1) If an af-

fected party wishes to waive its right 

to appear and present evidence at the 

hearing, it must file a written waiver 

with the ALJ. 

(2) If the affected party wishes to 

withdraw a waiver, it may do so, for 

good cause, at any time before the ALJ 

mails notice of the hearing decision. 

(b) Effect of waiver. If the affected 

party waives the right to appear and 

present evidence, the ALJ need not 

conduct an oral hearing except in one 

of the following circumstances: 

(1) The ALJ believes that the testi-

mony of the affected party or its rep-

resentatives or other witnesses is nec-

essary to clarify the facts at issue. 

(2) CMS or the OIG shows good cause 

for requiring the presentation of oral 

evidence.

(c) Dismissal for failure to appear. If,

despite the waiver, the ALJ sends no-

tice of hearing and the affected party 

fails to appear, or to show good cause 

for the failure, the ALJ will dismiss 

the appeal in accordance with § 498.69. 

(d) Hearing without oral testimony. 
When there is no oral testimony, the 

ALJ will— 

(1) Make a record of the relevant 

written evidence that was considered 

in making the determination being ap-

pealed, and of any additional evidence 

submitted by the parties; 

(2) Furnish to each party copies of 

the additional evidence submitted by 

the other party; and 

(3) Give both parties a reasonable op-

portunity for rebuttal. 

(e) Handling of briefs and related state-
ments. If the parties submit briefs or 

other written statements of evidence 

or proposed findings of facts or conclu-

sions of law, those documents will be 

handled in accordance with § 498.17. 

§ 498.68 Dismissal of request for hear-
ing.

(a) The ALJ may, at any time before 

mailing the notice of the decision, dis-

miss a hearing request if a party with-

draws its request for a hearing or the 

affected party asks that its request be 

dismissed.

(b) An affected party may request a 

dismissal by filing a written notice 

with the ALJ. 

§ 498.69 Dismissal for abandonment. 
(a) The ALJ may dismiss a request 

for hearing if it is abandoned by the 

party that requested it. 

(b) The ALJ may consider a request 

for hearing to be abandoned if the 

party or its representative— 

(1) Fails to appear at the prehearing 

conference or hearing without having 

previously shown good cause for not 

appearing; and 

(2) Fails to respond, within 10 days 

after the ALJ sends a ‘‘show cause’’ no-

tice, with a showing of good cause. 

§ 498.70 Dismissal for cause. 
On his or her own motion, or on the 

motion of a party to the hearing, the 

ALJ may dismiss a hearing request ei-

ther entirely or as to any stated issue, 

under any of the following cir-

cumstances:

(a) Res judicata. There has been a pre-

vious determination or decision with 
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